IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
MORAVI AN ASSOCI ATES, L.P., et al,
Plaintiffs, . OVIL ACTION
v, . No. 06-cv-2165
THE HENDERSON CORPORATI ON,

Def endant .

DECI SI ON

Joyner, J. August 12, 2008

This contract-related action was tried without a jury before
this Court on February 11, 12, and 13, 2008. The parties have
submtted their proposed findings of fact and concl usi ons of | aw.
Upon consideration of all of the evidence before us, we now nake

t he foll ow ng:

FI NDI NGS OF FACT!

Plaintiffs Mravian Associates, L.P., 121 WAl nut Street
Associ ates, L.P., and 121 Wal nut Street Restaurant Associ ates,

L.P. (“Plaintiffs,” “Mravian” or “Owmer”) are the devel opers of

1'We will restrict our enuneration of the findings of fact to only those
facts which are relevant to our ultimte conclusions of |aw
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the real estate |located at 147 South Second Street and 121-135
Wal nut Street in Philadel phia, Pennsylvania (“the Property”).

Def endant Henderson Corporation is a Construction Manager with a
princi pal place of business |located in Raritan, New Jersey.

In 2003, Plaintiffs began a plan to redevel op and renovate
the property, which is where Od Oiginal Bookbinder’s Restaurant
(“The Restaurant”) is located. As part of the plan, Plaintiffs
sought to refurbish the Restaurant, which is a historically
certified site, and construct new condom ni uns and apartnents
behind it. G tizens Bank entered into two construction |oan
agreenents with the Plaintiffs, in the anounts of $8.9 mllion
and $1.9 mllion, to finance the project. These |oans were
secured by nortgages on the Property.

Plaintiffs hired Defendant Henderson to serve as the
construction manager for the project, and on April 24, 2003, the
parties entered into two construction contracts - one for the
restaurant renovation and one for the construction of the
condom ni uns and apartnents - to nenorialize the arrangenent. In
both contracts, Mravian represented and warranted that it was
“financially able to conplete the construction of the Project and
to fully performthe Construction Contract[s] including, wthout
[imtation, its paynent obligations, either with its own funds or

with the financing provided by the Bank.”



Early Work on the Property and the “Interi m Agreenent”

Def endant began work on the Project in June, 2003. Soon
after work began, several problens caused delays in the schedul ed
construction. In particular, there were unexpected problens with
t he foundational underpinning of the building and custom zation
requests from prospective buyers which contributed substantially
to construction taking |onger than anticipated. The Project was
not conpleted by its original schedul ed deadline of July 5, 2004.

I n June, 2004, Moravian started to fall behind inits
paynents to Henderson, l|largely because it had exhausted the funds
obtained for the project from G tizens Bank. By Septenber, 2004,
Hender son had not received paynents schedul ed for July and August
pursuant to the Construction Contracts. Henderson then infornmed
Moravian that it woul d cease work on the project unless it
received full paynment for work performed up to that point.
According to Paragraph 9.7.1 of the Construction Contracts, if it
provi ded seven days notice to Miravian, Henderson had the right
to stop work if not paid wthin seven days after the date
established in the Contracts.

On Decenber 3, 2004, Henderson gave notice to Mravian that
it would cease work on the project due to non-paynent. Because
it had learned that the G tizens Bank funds had been exhaust ed,

Hender son requested financial assurances fromthe owner.



Moravi an antici pated paying its remaining debt to Henderson

t hrough the sale of condom niuns in the building over tine.
However, the original construction contract did not provide for
such a paynent arrangenent. Accordingly, the parties began
negoti ations of an “Interim Agreenment” that would allow for
paynment to Henderson to conme from condo sal es and for Henderson
to return to the work site.

The Interim Agreenent was signed on January 27, 2005. Under
this agreenent, Moravian assigned to Henderson the proceeds of
two condom ni um sal es contingent upon certain conditions,
including Citizens Bank’s agreenent to rel ease the sale proceed
funds. Citizens Bank, which was not a party to the agreenent,
indicated at this tine that it would agree to rel ease the condo
sale proceeds if it received a real estate appraisal of the
Property and there was a comm tnent from another financi al
institution to refinance the Project. |In the Interim Agreenent,
Moravi an explicitly stated that the “owner shall obtain a
comm tnment by February 7, 2005,” and that the “Oamer has applied
for refinancing which will take out Citizens and yield additional
avai l abl e funding for the conpletion of the project.” However,
despite these provisions, Mravian did not secure a conm tnent

from another financial institution.



Al t hough Henderson returned to work inmediately after the
execution of the InterimAgreenent, on February 25, 2005,
Moravi an i nformed Henderson that it was unable to obtain
financing necessary to pay off the obligations to G tizens Bank
and that, therefore, it was unable to nake further paynent to
Henderson for the work it had done. As a result, Henderson
i nformed Moravian that it would cease work on the Project for
non-paynent if the default was not cured by March 4, 2005.
Moravian failed to secure the default by that date, and on March
4, 2005, Henderson ceased work on the Project for non-paynent,

pursuant to the original Construction Contracts.

Henderson’'s Federal Lawsuit and the Settl enent Agreenent

On April 13, 2005, Henderson conmmenced litigation against
Moravian in this Court, seeking damages for the Owmers’ failure
to pay Henderson over $3.7 million due under the Construction
Contracts. |Immediately after the lawsuit was filed, the parties
entered settlenent negotiations. The purpose of the settlenent
negoti ations was to: (1) cone to terns by which Henderson could
be paid for the work it had perforned; (2) to reach an agreenent
as to what Henderson was owed for the work it had perforned; and
(3) to entice Henderson to return to the work site to performthe

necessary work to conplete the Project.



On May 1, 2005, the parties reached a settlenment agreenent
in principle, under which Henderson would receive $3.35 nillion
over the next three years. Henderson agreed to return to work to
conplete the Project. As security for the indebtedness,

Hender son woul d receive a nortgage on the Property. Furthernore,
Moravi an agreed to secure financing to conplete the renaining
units.

The specific terms of the Settl enent Agreenent were
finalized over the next few nonths, with several drafts going
back and forth between the parties, and the parties signed the
Agreenment on Septenber 19, 2005. The parties agreed, however,
that the “effective date” of the Settlenment Agreenent woul d be
May 1, 2005. The previous agreenents - specifically the
Construction Contracts and the InterimAgreenent - remained in
full force and effect. Jonathan Sutton, a | ead devel oper of the
Project, was a sighatory to the agreenment and believed the terns
of the agreenent to accurately reflect the agreenent that had
been reached between the parties. Sutton also believed, at the
time of signing, that any changes that he or any of Plaintiffs’
princi pals may have wanted to nmake were already incorporated into

the Settlenent Agreenent at that point.



The Terns of the Settl enent Agreenent

By the terns of the Settlenent Agreenent, the full debt
amount of $3.358 million, plus accrued interest, was to be paid
to Henderson within three years fromthe effective date of the
Settl ement Agreenent, or by May 1, 2008. Interest was to accrue
on the indebtedness at a variable rate equal to the Prine Rate
pl us one percent. As security for the debt, under Paragraph 3. a.
of the Agreenent, the Owmer agreed to grant Henderson a nortgage
on the condom niumunits junior only to Citizens Bank.
Accordingly, at the tinme of the execution of the Agreenent,
Plaintiffs executed and delivered to Henderson a note in the
amount of $3.358 million, which contained a “confession of
j udgment” provision, and a nortgage on the Project’s condom ni um
units. Paragraph 3.b. of the Settl enent Agreenent further
provided that if the fair market value of the remai ning avail able
condom niumunits fell below 120% of the renai ning i ndebtedness
to Henderson, plus costs related to conpletion and sale of the
units, plus the anmount of any senior liens, then the Omer woul d
provi de Henderson additional collateral to raise the total
collateral back to the 120% evel

The Settl enent Agreenent also indicated that the Ower had
obtai ned “revolver” financing in the “maxi num aggregate anount of

$800, 000" from Wal nut Street |nvestnent Associates, LLC



(“revolver lender”) to conplete the Project and sell condom ni um
units.

The Settl enent Agreenent al so provided for how the proceeds
of each condom niumunit sale would be distributed. Under the
Agreenment, Henderson woul d not receive any proceeds from condo
sales until the debt to G tizens Bank had been fully paid off.
However, after paynent of the full amount owed to Citizens and
satisfaction of its first nortgage, paragraph 5 provided that the
condo sal e proceeds woul d be distributed as foll ows:

[Fl]irst, to pay customary cl osing costs and expenses
chargeabl e to Omer; second, to the Revol ver Lender to
finance the conpletion of the interiors of the unit
bei ng sold in accordance with the [attached] schedul e
of conpletion costs . . ., but not to exceed
$425,000. 00 for any one unit and up to a nmaxi num
aggregat e amount of $800,000.00 for all units; and
third, the balance to [Henderson] until such tinme as
the full anount [of indebtedness to Henderson] has been
paid in full.

Paragraph 3.d. of the Settlenment Agreenent al so provided:

The Parties acknow edge that this Agreenent and the
Loan Docunents nay be subject to review by Citizens and
[ Henderson’ s] lender (“Lender’s Review’') and they agree
to nodi fy these docunents in order to address any
concerns raised by the | enders, so long as the proposed
nodi fications do not substantially inpair or alter the
parties’ rights, renmedies and obligations under these
docunents. The Parties agree to pronptly submt this
Agreenent and the Loan Docunents to their respective

| enders upon execution of this Agreenent and Loan
Docunent s.



Paragraph 6 of the Settlenment Agreenent enunerated “the only
remai ni ng obligations” of Henderson. Specifically, Henderson had
to perform (a) a “Punch List” of specific renmaining work which
was negotiated and created by representatives of both parties to
the Agreenent and attached as an Exhibit to the Settlenent; (b)
submi ssion of all warranties, manuals, and handbooks as required
under the Agreenents; (c) warranty obligations as required under
the Agreenents; (d) subm ssion of rel eases of |iens upon final
paynent as required under the Agreenments; and (e) delivery of
cl ose-out docunents. Henderson agreed to commence a “good faith
and diligent effort to address and repair” particular Punch List
itenms, specifically: (1) water penetration that had occurred at
the Project; (2) insulation of ducting; (3) unit owner punch
lists; (4) exterior painting; and (5) the canopy. Henderson al so
agreed to conplete the remaining Punch List itens within sixty
days of Lender Review of the Settlenent Agreenent.

Upon execution of the Settlenment Agreenent, Henderson agreed

totermnate its suit against the Omner.

Events Followi ng the Settl enent Agreenment

Subor di nati on Agreenent and Mrtgage Recordi ng

During the negotiation of the Settlenment Agreenent,
Henderson | earned that Bookbi nder’s Restaurant and the Moravi an
principals held nortgages on the Property. Although there was
initial difficulty in doing so, subordination agreenents were
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eventual |y signed that enabled the Settlenment Agreenent to take
effect, with Henderson’s nortgage on the Property being junior
only to Gtizens Bank’s.

The Settl enment Agreenent did not make any nention of the
nort gage docunments being held in escrow, and at the signing of
the Settlenment Agreenent, there were multiple copies of the
Agr eenment executed and everyone present left with in-hand signed
docunents. Furthernore, there was no provision in the Settlenent
Agreenment prohibiting or otherw se referencing the recording of
the nortgage. Accordingly, once the subordination agreenents
were delivered to Henderson’s counsel by Moravian, Henderson
“cl osed” the transaction and recorded its nortgage on Cctober 24,
2005. Citizens Bank was aware on or about Novenber 11, 2005,

t hat Henderson had recorded its nortgage, pursuant to the sal e of
a condom niumunit at the Property. Even though the recording of
t he nortgage by Henderson nay have constituted an event of
default under the | oan agreenent between Mravian and Citizens
Bank, the bank did not demand that Moravian renove the nortgage
because settlenents continued to occur and the | oan was

eventual ly paid off.
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Lender Review and Intercreditor Agreenment

The original |oan agreenent between Mravian and Ctizens
Bank included a provision requiring Mravian to get approval from
Citizens Bank before further encunbering the Property with
anot her nortgage. Accordingly, in June, 2005 - during the tine
that the Settlenment Agreenment was being negotiated - Mravian and
Citizens Bank entered into a Loan Modification Agreenent
nodi fying the terns of their original |oan agreenent. The | oan
nodi fication provided that a nortgage woul d be delivered to
Henderson in the amount of $3,550,000 and that the nortgage woul d
have a third priority position behind the Ctizens Bank nortgage.
The | oan nodification also set forth four conditions by Citizens
Bank for the granting of the nortgage to Henderson, including
that “the bank nust first review and approve the formof the
Hender son nortgage.” Henderson was not, however, provided with a
copy of this loan nodification agreenent. Furthernore, on an
early draft of the Settlenent Agreenent, counsel for the Oaner
accepted Henderson’s counsel’s del etion of |anguage that woul d
make the Settl enment Agreenent contingent upon Citizens Bank’'s
final approval.

After its execution in Septenber, 2005, Mravian submtted
the Settlenent Agreenent to Citizens Bank. Coston Cobbs, a

Citizens Bank enpl oyee who oversaw t he | oan agreenent for the
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Project, asked Valentino DiGorgio, an attorney for Ctizens
Bank, to prepare the docunents necessary to protect the Bank’s
interests. This included an Intercreditor Agreement - an
Agreenment between | enders holding the sanme coll ateral - between
Henderson and Citizens Bank. An Intercreditor Agreenment was
drafted and reviewed by M. Cobbs, although he did not conpare it
agai nst the Settlenment Agreenment to determne if the two
docunents were consistent. Furthernore, M. DiGorgio s stated
goal in drafting the Intercreditor Agreenment was to be

i nconsistent with the Settlenent Agreenent, because Citizens Bank
sought to limt the rights of the junior lien holder, i.e.

Hender son.

In any event, several drafts of the Intercreditor Agreenent
wer e exchanged between M. Di G orgi o and Henderson’s counsel,
Marian Kornilow cz, during the Fall of 2005 in an attenpt to
reach an acceptabl e solution. However, Henderson objected to a
nunber of provisions proposed by Citizens Bank whi ch woul d have
[imted their rights under the Settlenment Agreenent. In
particular, G tizens Bank’s proposed Intercreditor Agreenent
woul d have: (1) limted Henderson’s right to confess judgnent;
(2) had no restrictions or conditions on Ctizens’ recording
Henderson’ s nortgage rel eases which Henderson had to execute in

advance and deliver to the Bank; (3) allowed Citizens to take
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title to any or all of the units in the event of default and w pe
out Henderson’s nortgage |ien; and (4) required Henderson to
grant power of attorney to Citizens to act on Henderson' behal f
with respect to the nortgage and the Property. Henderson refused
to agree to these terns because it believed its rights under the
Settl ement Agreenent would be inpaired, and the Intercreditor
Agreenent was never executed.

During the negotiation, and after the execution, of the
Settl ement Agreenent, Henderson indicated its willingness to
borrow nore noney to fund the subcontractors’ return to the
Project in order to conplete the renmaining Punch List work.
During negotiation of the Settlenment Agreenent, Henderson
represented to Moravian that it would be able to secure such
financi ng based on di scussions with PNC Bank, which Henderson had
approached to secure financing in the anount of $2.2 mllion to
pay the returning subcontractors. |In late 2005 or early 2006,
PNC Bank informed Henderson that it would only | oan the conpany
up to $1 mllion because the collateral (i.e. Henderson' s note
and nortgage on the Property) was “thin.” To close on this | oan,
PNC required an estoppel certificate to be executed by Moravian.
Mor avi an obj ected to the content of the estoppel certificate,
however, because it believed the conpany woul d be exposed to

l[iability for clains by PNC Bank arising fromthe Estoppel
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Certificate. Thus, Joel Luber, one of Moravian’ s attorneys,

of fered that Mravian would sign the estoppel certificate if
Hender son woul d i ndemi fy Moravian for any clainms by PNC ari sing
fromthe estoppel certificate. Henderson rejected this offer,

and the estoppel certificate was never signed or executed.

Punch List Work

“Super-priority” Punch List Itens

Exhibit Cto the Settlenment Agreenent contained the Punch
Li st of itens which Henderson agreed to return to the work site
to conplete. After the Settlenent Agreement was executed in
Sept enber, 2005, Henderson returned, along with a nunber of its
subcontractors, to the Project site to begin the Punch List work.
Hender son then began investigating and making repairs to the
first itemon the “super-priority” Punch List, as listed in
Par agraph 6(a) of the Settlenment Agreenent: the water
penetration problemin the building. Mravian hired the firm of
Thornt on- Tomasetti to investigate water |eaks at the Project and,
as a result, Thornton-Tomasetti produced a report on COctober 28,
2005, maki ng recommendati ons for addressing the problens.
Hender son perfornmed those recommendati ons, and the | eaks were
resolved at that tinme. Despite Henderson's performance of the

i ndependent reconmmendati ons, however, additional |eaks
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subsequently appeared. M. Sutton at Moravian believed that a
cap should be installed above bal cony doors to address the
problem However, this feature was not part of the original
Proj ect design, and M. Sutton acknow edged that the | eaks over
bal cony doors may have occurred due to design flaws; he did not
know, though, to what extent other |eaks were occurring due to
the design of the Project. Any issues that were design rel ated
woul d not, under the Agreenents, be Henderson's responsibility.
In any event, water infiltration issues continued to occur
despite Henderson's efforts to address the problem and Mravian
continued to receive conpl aints about | eaks.

Hender son al so addressed, and perforned work on, the HVAC
duct insulation issues, exterior painting, and canopy issues

listed in Paragraph 6(a).

Q her Punch List Itens Performed by Mravian

Henderson al so returned to the work site with its own people
to performthe remaining Punch List itens. Many - though not al
- of the original subcontractors also returned to conpl ete Punch
List items. A variety of itens on the Exhibit C Punch List,
however, ended up being perfornmed by Moravian - either by its own
mai nt enance staff or other outside contractors - rather than

Henderson. Sonme of these itens were due to Henderson failing to
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do the work at all, or failing to do it to Mdravian's |iKking,
while others were due to the failure of subcontractors to return
to the work site or do the work properly. Moravian conpiled a
list of back charges, which it submtted at trial, reflecting the
cost to Moravian of self-performng certain Punch List itens.
Moravi an cal cul ated the total anmobunt of these charges to be

$209, 474.00. Sone of this amount also reflects rei nbursenment for
the tinme spent by the in-house mai ntenance workers at the
bui | di ng, though the bulk of it - $202,274.00 - stens from

i nvoi ces fromthe outside contractors brought in to conplete sone
wor K.

Under the Settlement Agreenent, if Henderson failed to
performany of the itens listed in Paragraph 6 of the Agreenent,
Moravian was entitled to exercise its rights under the
Construction Contracts, which included self-performng the work
or having soneone el se performthe work and then back-chargi ng
Hender son accordingly. The Construction Contracts provided,
however, that Mravian had to give seven days notice to Henderson
and an opportunity to cure before resorting to self-perfornmance
or hiring outside contractors. Specifically, Paragraph 2.4.1 of
the Construction Contracts provided:

| f the contractor defaults or neglects to carry out the

work in accordance with the contract documents and
fails within a seven-day period after receipt of
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witten notice fromthe owner to conmence and conti nue

correction of such default or neglect with diligence

and pronptness, the owner may, wthout prejudice to

ot her renedi es the owner nmay have, correct such

defi ci enci es.
Al t hough the Punch List itens on Mravian's |list of back charges
wer e i ndeed Henderson’s responsibility under the Agreenents,
Hender son never received any witten notice that Mravian was
going to perform Punch List itens on its own. Rather, Henderson
was i nformed of many conpleted itens after they had al ready been
self-performed. The only notices provided to Henderson regarding

unresol ved Punch List issues between March of 2005 and Sept enber

of 2006 were regarding the water infiltration problem

nhgoi ng Condom ni um Sal es and Col | ateral Shortfall

As noted above, under the Settlement Agreenent, the Owner
was required to post additional collateral as security for the
debt owed to Henderson in the event that the fair market val ue of
t he condom niuns fell below 120% of the remai ning i ndebt edness,
pl us estimated cl osing costs, estinated costs to conplete the
remai ning units, and the payoff of any liens on the Property
senior to Henderson. In My, 2006, Henderson nade demands of
Moravi an to post additional collateral because they believed

units were not selling as fast as expected and the costs to
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conplete the Project had increased, and cal cul ated the coll ateral
shortfall at that time to be over $1.5 million. Henderson also
tendered appraisals to Moravian to support its contention that
the fair market value was insufficient under the Settlenent
Agreenent. For its part, Mravian did not secure an independent
apprai sal of the Property to refute Henderson’s contention about
the Settlenent Agreenent, relying instead on its own subjective
estimate of the Property value. Moravian did, however, engage in
conversations with Henderson regardi ng the posting of additional
collateral and creative nmeans to address the coll ateral
shortfall. However, none of the discussed neasures canme to
fruition, and on March 26, 2007, Henderson confessed judgnment on
the nortgage Note due to the collateral shortfall.

Qut of the eight condom niumunits that were unsold at the
time of the execution of the Settlenment Agreenent, five have
since been sold for a gross total of $5.53 mllion. Henderson
did not receive any of the proceeds fromthose five unit sales.
The val ue of the three remmi ning condo units is approxi mtely $3
mllion. As of May 1, 2008, the value of the indebtedness to
Hender son, including accrued interest, is $4,355,207.00. Thus,
the value of the collateral is well |less than 120% of the

remai ni ng i ndebt edness to Henderson.
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State Court Petition

On April 26, 2007, Plaintiffs filed a Petition to Open
Conf essi on of Judgnent in the Court of Common Pl eas of
Phi | adel phi a, arguing that |ender approval was a condition
precedent to the Settlenment Agreenent. Henderson filed a
responsi ve pleading, denying Plaintiffs’ allegations and argui ng
that | ender approval was not a condition precedent to the
Settlenment Agreenent. In an Order dated June 19, 2007, the Court
of Common Pl eas denied Plaintiffs’ Petition. Plaintiffs have
appeal ed this decision, and it appears that the appeal remains

pendi ng.

Procedural History

On May 15, 2006, Plaintiffs filed their Conplaint for
Energency Equitable Relief and to Quiet Title to Real Estate in
t he Pennsyl vania Court of Common Pl eas, Phil adel phia County,
primarily seeking a declaratory judgnent stating that the
Settl enment Agreenent was a nullity because it was not approved by
the parties’ l|enders, and thus Henderson's nortgage should be
stricken fromthe land records. |In the alternative, Plaintiffs
requested a declaration by the Court that (a) Wal nut Street
| nvest ment Associates, LLCis entitled to reinbursenent of al

noni es | oaned to Moravian, not sinply to a cap of $800, 000; (b)
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Henderson is not entitled to additional collateral; (c) Henderson
is not entitled to charge Mdravian interest during a period of

al l eged default due to failure to performpunch list work; and
(d) Moravian is entitled to a credit for punch list work
performed and to perform punch list work itself.? Henderson
removed the matter to this Court, and filed its Answer on August
10, 2007. dCdaimng that Plaintiffs breached the Settl enent
Agreenent for failing to provide additional collateral, Henderson
also filed a counterclaimfor attorney’'s fees incurred as a

result of defending this action.

Dl SCUSS| ON

Lender Approval

The threshold issue in this case is whether the Settl enent
Agreenent required approval fromboth parties’ |enders in order
to take effect. This issue essentially comes down to the
parties’ disagreenent over the neaning of Paragraph 3.d of the
Agreenent, whi ch provides:

The Parties acknow edge that this Agreenent and the
Loan Docunents nay be subject to review by G tizens and

2 In Count Il of their Conplaint, Plaintiffs also requested injunctive
relief to rel ease escrowed proceeds fromthe sale of condom niumunit 204.
However, Henderson subsequently agreed to rel ease those proceeds, and thus
Count |1 has been rendered noot.
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[ Hender son’ s] lender (“Lender’s Review’') and they agree
to nodi fy these docunents in order to address any
concerns raised by the | enders, so |long as the proposed
nodi fications do not substantially inpair or alter the
parties’ rights, renmedies and obligations under these
docunents. The Parties agree to pronptly submt this
Agreenent and the Loan Docunents to their respective

| enders upon execution of this Agreenent and Loan
Docunent s.

Plaintiffs argue that this paragraph constitutes an “express
condition” such that the Agreenent would not be in effect unless
and until the banks approved the terns of the parties’ respective
| oan docunents and the Settlenent Agreenent itself. Defendant
primarily contends that the use of the word “may” in referring to
| ender review indicates that the parties did not intend for
| ender approval to be a precondition to the Agreenent taking
effect. Accordingly, we nust determ ne whether Paragraph 3.d
should be interpreted as requiring | ender review before the
Settl ement Agreenent could take effect.

The Third Circuit has held that under Pennsylvania | aw

[clontract interpretation is a question of |aw that

requires the court to ascertain and give effect to the

intent of the contracting parties, as enbodied in the

witten agreenent. Courts assune that a contract’s

| anguage i s chosen carefully and that the parties are

m ndf ul of the meaning of the |anguage used. Wen a

witing is clear and unequivocal, its nmeaning nust be

determ ned by its contents al one.

Schwab v. PennSunmit Tubular, LLC, 523 F.3d 134, 137 (3d G

2008) (citing Dep’t of Transp. v. Pa. Indus. for the Blind &
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Handi capped, 886 A 2d 706, 711 (Pa. Commw. Ct. 2005)). Although

Pennsyl vani a | aw presunes that the witing conveys the intent of
the parties, courts may use extrinsic evidence, such as the
parties’ course of conduct in drafting the agreenent, to

det erm ne whether an anbiguity exists. See Duquesne Light Co. v.

West i nghouse Elec. Corp., 66 F.3d 604, 614 (3d Cr. 1995);

Prudential Ins. Co. of Am v. Prusky, 413 F. Supp. 2d 489, 494

(E.D. Pa. 2005). However, the Third Crcuit has cautioned that a
contract will be found anbiguous “if, and only if, it is
reasonably or fairly susceptible of different constructions and

i s capabl e of being understood in nore senses than one and is
obscure in neaning through indefiniteness of expression or has a
doubl e nmeani ng.” Duquesne, 66 F.3d at 614 (citing Sanuel

Rappaport Famly Partnership v. Meridian Bank, 657 A . 2d 17, 21-22

(Pa. Super. C. 1995)).

Enmpl oyi ng these contract law principles, we find that the
| anguage of Paragraph 3.d of the Settlenment Agreenent is clear
and unequi vocal, and does not require | ender approval before it
is to take effect. As an initial matter, we note that the word
“may” in the phrase “may be subject to review by Citizens and
[ Henderson’ s] lender” is comonly understood, particularly in the
| egal profession, to inply perm ssive, rather than nmandatory,

conduct, and we can find nothing in the surrounding context to
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change that nmeaning. See G ngras v. Gen. Elec., 476 F. Supp.

644, 646 (E.D. Pa. 1979) (“The word ‘may’ . . . is always used in
t he perm ssive sense unl ess context nakes necessary a nandatory
effect.”). Furthernore, the word “approval,” or some synonym

t hereof, does not appear anywhere in Paragraph 3.d, |east of al
in reference to the lenders’ review of the Agreenent. This
absence, conmbined with the fact that the Agreenment was expressly
not to be submtted to the lenders until after its execution,
strongly inplies that it was not understood to be a condition
precedent to the Agreenent taking effect. |Instead, the |anguage
makes clear that the parties would attenpt to address any | ender
concerns, but only to the extent that their own rights under the
Agreenent were not inpaired. |If |ender approval were required
before the docunent took effect, then the “rights” of the parties
could not be a limtation on | ender review because they woul d not
have yet vested. This context also suggests that |ender review
and approval were not required. In sum we find that the clear

| anguage of the Settlenent Agreenent did not require |ender
approval before the Agreenent could take effect.® Thus, we

accordingly also find that the Settlenent Agreenment did in fact

3 The parties extensively briefed the i ssue of whether we nmust defer to
the ruling of the Pennsylvania Court of Commobn Pleas that Settl enent Agreenent
did not require lender review. Because we agree with that Court’s deci sion,
we need not discuss whether res judicata, collateral estoppel, or the Rooker-
Fel dman doctrine apply here.
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take effect upon its execution, with an effective date of May 1,
2005.

Furthernore, we find that in ternms of required perfornmance
under the Settlenent Agreenent, Henderson fulfilled its
obl i gati on under Paragraph 3.d to address the concerns of
Ctizens Bank. Henderson engaged in good faith negotiations with
Citizens over the drafting of an intercreditor agreenment which
woul d have satisfied Ctizens' concerns about the encunbrance on
the Property. However, it did not sign any agreenment with
Citizens because Citizens insisted on including terns that would
have i npaired Henderson’s rights as a hol der of a nortgage on the
Property. This was within the clear [imtation on | ender review

found in Paragraph 3.d.

1. Cap on Revol ver Rei nbursenent

G ven that the Settlenent Agreenent is effective as of My
1, 2005, we nust next determ ne whether, under the terns of the
Agreenment, WAl nut Street |Investnent Associates (WBIA) is only
entitled to reinbursement up to a cap of $800, 000. 00 before
Henderson’s rights to unit sale proceeds vest. This dispute
stens from Paragraph 5.a. of the Settlenment Agreenent, which

provi des that once the Ctizens debt is fully paid off, the
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proceeds from subsequent condo unit sales are to be distributed
as follows:

[F]irst, to pay customary cl osing costs and expenses

chargeabl e to Owmer; second, to the Revolver Lender to

finance the conpletion of the interiors of the unit

bei ng sold in accordance with the schedul e of

conpl etion costs, attached [to the Agreenent as]

Exhi bit B, but not to exceed $425,000.00 for any one

unit and up to a maxi mum aggr egate anount of

$800, 000. 00 for all wunits; and third, the balance to

[ Hender son] until such tinme as the full amount [ of

i ndebt edness to Henderson] has been paid in full.
Plaintiffs argue that because the conpletion of the unit
interiors on the whol e was budgeted at around $1.5 mllion, the
“maxi num aggr egat e anount” was to be $800,000 “at any one tine.”
Essentially, Plaintiffs argue that with the sale of each unit,
WSl A coul d receive up to $800, 000, regardl ess of how rmuch they
received fromprevious unit sales, before Henderson was to
receive any of the sale proceeds. Thus, Plaintiffs stress that
t he phrase “up to a naxi num aggregate of $800, 000. 00 for al
units should be interpreted as neaning “up to an aggregate of
$800, 000 at any one tine.” Defendant, for its part, contends
t hat the $800, 000 ambunt was a hard cap to be applied to all unit
sal es, such that as soon as WSl A received $800, 000 from unit
sales generally, its rights to paynent woul d vest.

Consi dering the evidence before us, we agree wth Defendant

that the |anguage in paragraph 5.a. is clear and unanbi guous, and
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that the phrase “at any one tine” should not be inplied into the
Agreenent. That is to say, we find that under the Settl enent
Agreenment, WBIA is only entitled to rei nbursenment of nonies up to
a total aggregate of $800,000.00 for all units before Henderson’s
interest in the sales’ proceeds vests. Qur finding is based
| argely on the presunption under Pennsylvania | aw that the
witing itself conveys the intent of the parties. |If the parties
had truly intended for the $800,000 cap to apply only at “any one
time,” or for the aggregate cap to actually be the budgeted $1.5
mllion, they could have put that |anguage in the Agreenent; the
absence of that |anguage, however, strongly suggests that it was
not nmeant to be part of the Agreement. |Instead, the | anguage of
Paragraph 5.a. is plain, and the phrase “maxi num aggregate of
$800, 000 for all units” is clear and unanbi guous.

Furthernore, we note that Plaintiffs proposed
interpretation woul d make Paragraph 5.a. sonmewhat internally
i nconsistent. That provision states that the proceeds from each
sale are to go, “second,” to the Revolver Lender “to finance the
conpletion of the interiors of the unit being sold.” |If
Paragraph 5.a. were interpreted to nean that WSl A was entitled to
up to $800, 000 separately upon each unit sale, then WSl A could
receive proceeds froma sale to finance the conpletion of other

units, since the proceeds for an individual unit are clearly
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capped at $425,000. In other words, using Plaintiffs’ proposed
readi ng, Paragraph 5.a. would state that WSl A shall be reinbursed
for the conpletion of “the unit being sold,” but then may al so
recei ve proceeds for other “units already sold” or *“unsold
units.” We refuse to read the contract | anguage in a way that
woul d create such an inconsistency. Accordingly, we find that

t he $800, 000 cap applies to all unit sales in the aggregate, such
that Defendant’s right to sale proceeds vests once W5l A has

received a total of $800,000 for all unit sales.

I11. Punch List Wrk

Plaintiffs next request that their debt to Defendant be
reduced by $209,474.00 to reflect the amount of Punch List work
that Plaintiffs either self-performed or paid a third party to
perform Defendant contends that they were not given sufficient
noti ce before self-performance by the Omer occurred, and thus it
cannot be back-charged for those Punch List itens. Paragraph
2.4.1 of the General Conditions to the original Construction
Contract between the parties provides:

I f the Contractor defaults or neglects to carry out the

work in accordance with the contract documents and

fails within a seven-day period after receipt of

witten notice fromthe owner to comence and conti nue

correction of such default or neglect with diligence
and pronptness, the owner may, w thout prejudice to
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ot her renedi es the owner nay have, correct such
defi ci enci es.

The Contract goes on to state that the owner may then back-charge
the Contractor for the cost of self-performance. Plaintiffs
argue that this provision only applies to the self-performance of
wor k during the course of construction, not self-performnce of
punch list itenms after “substantial conpletion.” W disagree
with Plaintiffs’ reading of this part of the Construction
Contract, and find that the notice requirenent remained in effect
even after “substantial conpletion” was certified as to the

Proj ect here. The plain |anguage of Paragraph 2.4.1 does not
limt the notice requirement to the tine before “substanti al
conpletion.” The only evidence Plaintiffs offered to support
their theory was cherry-picked testinony from Henderson's Project
Manager, Matthew McNeill. However, M. MNeill actually stated
quite clearly that he disagreed with Plaintiffs’ reading of the
notice requirenent, and that the “substantial conpletion” clauses
actually dealt with work that was inconplete at the tine of
occupancy, not the tinme at which the “substantial conpletion”
certificate issued. Tr. 12/13/2008 at 133. W therefore reject
Plaintiff’s interpretation that Paragraph 2.4.1 applied only to

the tinme before “substantial conpletion” of the Project.
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Plaintiffs next argue that notice was not required under
Section 14.2.2 of the Construction Contract, which allowed the
owner to finish work by “whatever reasonabl e nethod the owner nmay
deem expedient.” This Section, however, expressly applied only
to “What Happens After Term nation by the Owmer for Cause.” W
find that such a term nation for cause did not occur in this
case, especially when it was actually the contractor who wal ked
off the job due to non-paynent. Thus, this provision also did
not affect the Contract’s notice requirenent, and accordingly, we
find that under the Construction Contracts, the notice
requi renent remained in effect at the tine the Punch List work
was bei ng perforned.

G ven that the notice requirenment renmained in effect after
substantial conpletion, we nust determ ne whet her Henderson was
provided with sufficient notice before Mravian' s self-
performance of certain Punch List itens. W find that Plaintiffs
have not satisfied their burden of showi ng that sufficient notice
was provided about specific Punch List itens that were eventually
self-performed. The only evidence provided by Plaintiffs on this
point is a letter from Christopher Lee, counsel for Mravian, to

Mari an Kornilow cz, counsel for Henderson, dated February 20,
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2006.“4 That letter acknow edges Henderson's difficulty to obtain
financing w thout having recorded its junior nortgage on the
Property, and then infornmed M. Kornilow cz that Mravian woul d
not sign the Estoppel Certificate - which PNC Bank had required
before providing further sub-contractor financing to Henderson -
until the Intercreditor Agreenent between Henderson and Citizens
was conpleted. The letter then states that if the remaining
Punch List work at that tinme is not conpleted by March 15, 2006,
Moravian “wi ||l have no choice but to performthe work itself and
back- charge Henderson for the cost.”

W do not deemthis letter to be sufficient notice under the
Construction Contracts. First, it does not point to any specific
itens as requiring attention, and we find it to act nore as an
expression of Mravian's enthusiasmfor the work being conpl et ed
by March 15th. Second, one of the Punch Lists (P. Ex. 28)
produced by Plaintiffs as evidence that work was sel f-perforned
was apparently updated on February 21, 2006 - just one day after
M. Lee’s letter was sent - and this list indicates that nuch

wor k had al ready been self-perforned by Mravian at that tine.

4 As Defendant acknow edges, the record contains evidence of severa
noti ces from Moravi an about the ongoing water infiltration problem However,
the record shows that Defendant continued to address the concerns raised,
attenpting many solutions to correct the problem In any event, the water
infiltration problem does not appear to be considered by either party to be
part of the Punch List credits issue. Thus, we do not consider those notices
of specific water |eak problenms to be evidence of notice of other Punch List
defi ci enci es.
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Furt hernore, Edward McMahon, an owner of the Henderson
Corporation, and M. MNeill testified that they never received
oral or witten notice about Mravian's specific intention to
performany Punch List itenms. |In fact, M. MNeill testified
that the first tine he | earned about many of the itens in
guestion was when he would view the itens already self-perfornmed
during periodic wal kt hroughs with building representatives. W
view these factors as weighing in favor of the view that M.
Lee’ s February 20, 2006 letter was not intended to be notice

wi thin the neaning of Paragraph 2.4.1. Accordingly, because
sufficient notice was not provided, Plaintiffs are not entitled
to any reduction in their debt to Defendant based on Punch Li st

back- char ges.

V. Additional Collatera

In its counterclains, Henderson asserts that Mravian
breached the Settlenment Agreenent by failing to provide
collateral valued at no | ess than 120% of the indebtedness to
Henderson. To support this claim Henderson provi ded evi dence
show ng that as of April, 2006, there was a collateral shortfal
of over $1.5 mllion based on the estimated val ue of the
remai ni ng unsold condom niumunits. Plaintiffs have not disputed

Henderson’ s cal cul ati ons or argued that the value of the units
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was actually greater than 120% of its indebtedness to Henderson.?®
Accordingly, we find that unless it provides additional
collateral, Miravian is in breach of the Settl enent Agreenent for

failure to mmintain a collateral-to-debt ratio of nore than 120%

V. Accrual of Interest

Plaintiffs also seek a declaration that once Henderson
failed to conplete Punch List itens, as it had to do under the
Settl ement Agreenent, interest stopped accruing on the debt. W
cannot provide the relief Plaintiff seeks. As an initial matter,
we find that Plaintiffs have not net their burden of proving that
Henderson was in default under the terns of the Agreenent.
However, we furthernore find that the tolling of interest accrual
was not a renedy contenpl ated or authorized by the Settl enent
Agreenent. The only reference to interest in the Agreenent is in
Par agraph 2, which sinply states:

The i ndebtedness shall accrue interest from My 1, 2005

at a variable rate equal to the Prinme Rate published in

the “Money Rates” section of The WAll Street Journal,

as it may change fromtinme to tine, plus one (1%
percent. The full anpbunt of the indebtedness, plus

> Plaintiffs only baldly state that this issue is noot because

“Henderson already has a lien in the formof a nortgage or a confessed
judgrment on all [of] Moravian's property.” However, there is no evidence
showi ng the value of that property and its ratio to the outstanding debt, and
Henderson di d not address the argunent in its proposed findings. Thus, we
cannot agree with Plaintiffs that the issue is moot while we are faced with
evi dence from Henderson that the collateral falls well short of the 120%

I evel .
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accrued interest, shall be paid in full within three
(3) years fromthe date of this Agreenent.

This provision, by its clear and unanbi guous terns, did not
condition accrual of interest on performance of the Punch Li st
itens or provide that interest could be withheld if those itens
were not conpleted. Instead, Paragraph 6 provided that “[i]f
Construct Manager fails to repair, Owmer may el ect to exercise
any and all renedi es under the Agreenents and this Agreenent.”
Plaintiffs have pointed to no provision in the Construction
Contracts or Settlenment Agreenent that |ists wthhol di ng of
interest as a renedy for failure to nmake Punch List repairs.
Accordingly, we find that interest accrued on the outstanding
debt throughout the period in question. Thus, we also find that
as of May 1, 2008 (the deadline in the Agreenent for paynent of
the debt), the value of the indebtedness to Henderson, including

accrued interest, is $4, 355, 207. 00.

VI. Attorney’s Fees under CASPA

Final |y, Henderson seeks $158,879.00 in attorney’'s fees for
its work in defending this matter under the Pennsylvani a
Contractor and Subcontractor Paynment Act (CASPA), 73 Pa. Cons.
Stat. 8 501 et seq. “The underlying purpose of [CASPA] is to

protect contractors and subcontractors . . . [and] to encourage
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fair dealing anong parties to a construction contract.”

Rut hrauff, Inc. v. Ravin, Inc., 914 A 2d 880, 890 (Pa. Super. C

2006). In addressing the owner’s paynent obligations, CASPA
specifically provides that “[t] he owner shall pay the contractor
strictly in accordance with ternms of the construction contract.”
73 Pa. Cons. Stat. 8§ 505(a). Furthernore, CASPA provides that,
“In]otw thstanding any agreenent to the contrary, the
substantially prevailing party in any proceeding to recover any
paynent under this act shall be awarded a reasonabl e attorney fee
in an anount to be determ ned by the court or arbitrator,

together with expenses.” 73 Pa. Cons. Stat. 8§ 512(b). Despite

t he mandatory | anguage of section 512(b) requiring a fee award to
a “substantially prevailing” party, “the issue of whether any
party to a lawsuit substantially prevailed is left to the trial

court’s discretion.” Zavatchen v. RHF Holdings, Inc., 907 A 2d

607, 610 (Pa. Super. C. 2006).

In Zavatchen v. RHF Holdings, Inc., 907 A 2d at 610-11, the

Pennsyl vani a Superior Court recently held that a defendant, if
determ ned to be a substantially prevailing party, can receive
attorney fees under section 512(b). Though the Court did not
adopt a particular nethod for determ ning whether a defendant is

a “substantially prevailing party,” it did note that in a simlar



context of suits involving enploynent contracts, the Pennsylvani a
Superior Court expl ai ned:

A ‘prevailing party’ is conmmonly defined as “a party in
whose favor a judgnment is rendered, regardless of the
anount of damages awarded.’” \Wile this definition
enconpasses those situations where a party receives

| ess relief than was sought or even nomnal relief, its
application is still limted to those circunstances
where the fact finder declares a winner and the court
enters judgnment in that party’'s favor.

Id. at 610 (citing Profit Wze Mtg. v. West, 812 A 2d 1270,

1275-76 (Pa. Super. Ct. 2002)). Plaintiffs here have sought

decl aratory judgnents as to: (1) their obligation to pay their
debt to Defendant under the ternms of the Settl enent Agreenent,
whi ch nodi fied the original Construction Contracts; (2) a
reduction in the amount of interest owed on the debt; and (3)
alternatively, a reduction in the debt by the anobunt of self-
performed repairs. Wth this Decision, we are awardi ng judgnent
to Defendant on all three of those clains. The only ostensible
purpose of this litigation is for Plaintiffs to attenpt to avoid
their paynent obligations under the Settlenment Agreenent - which,
we note, was itself a product of Mravian's failure to make
timely paynents to Henderson in the first place. Thus,
Henderson’s defense in this action was necessary to secure its
rights to the paynent that was owed to it under the Construction

Contracts. W find such a successful defense to be within the
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pur poses of CAPSA, and we find that Henderson is a “substantially
prevailing party” within the neaning of section 512(b).

But although we find that Henderson is entitled to attorney
fees, we cannot nmake an award at this tinme. As an initial
matter, we note that CAPSA attorney fees are ordinarily handl ed
at the post-trial stage, separately fromthe Court’s decision

regarding liability and damages. See Zavatchen, 907 A 2d at 609

(noting appeal stens from Motion for Post-Trial Relief); LBL

Skysystens, Inc. v. APG Anerica, Inc., 514 F. Supp. 2d 704, 708-

09 (E.D. Pa. 2007) (deciding Motion for Attorney’' s Fees filed
after judgnment entered in Plaintiff’s favor). More inportantly,
t hough, the attorneys’ work sumrary provi ded by Henderson does
not provide us with enough information to determ ne a
“reasonable” fee award. In addition to the work summary al ready
provi ded, we require, at the very least: (1) the full nane of
each attorney who worked on each discrete task (rather than just
initials, as are on the current tinme sumary); (2) the
qualifications and experience of each of those attorneys; and (3)
an expl anation of how the hourly rates used in the Defendant’s
cal cul ati ons were chosen. [In other words, we need sufficient
information to determ ne the reasonabl eness of the hourly rate
and the nunber of hours expended in defending the litigation. W

will also consider any other relevant information fromPlaintiffs
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that may bear on the question of whether the rate or nunber of
hours shoul d be reduced for sonme reason. In the O der
acconpanying this Decision, we will grant both parties the
opportunity to properly brief the issue of attorney fees and to

provi de the necessary information.

CONCLUSI ON

We find in favor of Defendant in all respects, and wll
enter judgnent in favor of The Henderson Corporation.® W find
t hat approval by the parties’ respective | enders was not required
for the Settlement Agreenment to take effect, and that therefore
the Settlenent Agreenent did take effect with an effective date
of May 1, 2005. W further find that Defendant was not given
sufficient notice before self-performance of Punch List itens,
and thus Moravian is not entitled to a reduction in debt by the
val ue of self-performed repairs under the terns of the
Construction Contracts. W also find that under the Settlenent
Agreenent, Defendant’s right to condom nium sal e proceeds takes
ef fect when the Revol ver Lender is paid $800,000.00 in total
across all unit sales, and not “at any one tine.” Finally, we

find that Defendant is a “substantially prevailing party” for

6 To be perfectly clear, we are making no ruling as to Count Il of

Plaintiffs’ Conplaint, which the parties have informed us is now npot due to
Henderson's rel ease of the Unit 204 nortgage.
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pur poses of CAPSA, but we cannot nake an exact fee award at this
tine.

An Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
MORAVI AN ASSOCI ATES, L.P., et al,
Plaintiffs, . OVIL ACTION
v, . No. 06-cv-2165
THE HENDERSON CORPORATI ON,

Def endant .

ORDER
AND NOW this 12t h day of August, 2008, follow ng Non-
Jury Trial inthis matter on February 11, 12, and 13, 2008, and
for the reasons set forth in the acconpanying Fi ndi ngs of Fact
and Concl usi ons of Law above, it is hereby ORDERED t hat:

1. Judgnment is ENTERED in favor of Defendant The Henderson
Corporation. Plaintiffs’ request for the Settl enent
Agreenment to be declared a nullity, or in the alternative
for off-sets in the anmount of indebtedness to Defendant
Hender son Corporation is DEN ED

2. Defendant Henderson Corporation shall have ten (10) days
fromthe date of this Order to file a post-trial Mtion for
Attorney’'s Fees with the information requested in the
acconpanyi ng Menorandum Plaintiffs shall have ten (10)
days after the filing of any Motion for Attorney’ s Fees to
file a response brief.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




